I. INTRODUCTION
Short term rentals (STRs) of dwelling units-while not an entirely new phenomena-have "exploded" in popularity with the rise of the "sharing economy," the emergence of companies facilitating such rentals like Airbnb and HomeAway, and the development of the entire infrastructure and technological assistance that lowers transactions costs associated with such arrangements.
1 Property owners are exercising the "sharing stick" in their property rights bundle now more than ever. Not 1. The Washington Post Editorial Board opined on the trend in early 2017:
Home-sharing services such as Airbnb have exploded over the past few years, which is good. Travelers get more options -both in terms of price and location -and property owners can make money on spare rooms or on their apartments while they are away. With some basic regulations, meanwhile, cities can become more attractive to visitors and collect hotel tax revenues. Win-win-win. See, e.g., Editorial, The District's Airbnb Bill is Too Restrictive, WASH. POST, (Feb. 4, 2017) at https://www.washingtonpost.com/opinions/the-districts-airbnb-bill-is-toorestrictive/2017/02/04/556c1d66-e993-11e6-80c2-30e57e57e05d_story.html?utm_term=.96c022aeb3eb; see also Shelly Kreiczer-Levy, Consumption Property in the Sharing Economy, 43 PEPP. L. REV. 61, 63 (2016) ("a new economic phenomenon is gradually changing the rules of the game. The sharing economy has taken the media, social networks, and public discourse by storm."); The Rise of the Sharing Economy: On the Internet, Everything is for Hire, ECONOMIST (Mar. 9, 2013), http://www.economist.com/news/leaders/21573104-internet-everything-hire-rise-sharing-economy.
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surprisingly, the increased adaptation of residential properties into units available for short term stays by strangers, with occupancy that is more dynamic, has generated controversy-including because neighbors are not always happy with what they see as a disruptive transformation of a previously more stable community due to a rise in transient occupancy.
2
While debates over how to handle or potentially regulate such disruption are occurring generally within communities of all types, the use of short term rentals inside common interest communities (CICs) with homeowners associations (HOAs) raise particularly interesting legal issues. CICs and HOAs are designed to create governance rules and mechanisms that appeal to some purchasers. Individuals wishing to receive the benefits of these structures can buy into the CIC as offered by developers, accepting restrictions on their autonomy in the process. The combined collective of purchasers with common preferences that buy in can thereby enter into private agreements with enforceable mandates-enforced primarily through "declarations" and associated covenants, conditions, and restrictions (CC&Rs). 3 New battles are brewing within CICs where some owners wish to take advantage of their rights to offer their homes for short term rentals while other community members see negative externalities from such rights that they wish to curtail. Among the questions raised in such clashes are three of particular interest for this Article. First, do existing community declarations and rules already prohibit short term rentals under provisions that limit units to "residential" purposes, "single family homes," non-commercial uses, non-transient uses, or the like? Second, if existing association rules do not yet prohibit short term rentals, may associations or boards amend the rules to prohibit or otherwise limit short term rentals? Finally, if associations or boards do not have wide enough authority to amend ordinary rules to prohibit or otherwise limit short term rentals, may the bylaws or declaration of the CIC be changed, following appropriate procedures set out in the community's governing documents, to so prohibit or limit such short term rentals? This Article examines recent case developments that provide some answers to, and guidance on, these questions.
As explained in later parts of this Article, the cases have shaken out in a way that supports the existence of a "sharing stick" within the bundle of sticks representing property rights to which property owners are 896 UNIVERSITY OF CINCINNATI LAW REVIEW [VOL. 86 entitled to lay claim. In other words, the case law supports the existence of a "right to share," where the default rule is that owners of real property have the right to engage in short term rentals unless they have expressly alienated that right through some private agreement. Such sharing rights, while alienable, are, of course, subject to regulation in the ordinary course of municipal, state, and federal governance-but these topics of public land use controls are beyond the scope of this article. 4 Part II introduces some basic background on the sharing economy, including homesharing through short term rentals. Part III explains why sharing is a stick in a property owner's bundle of rights, branching off from the right to include others in the access, use and enjoyment of one's property. This characterization of sharing as a right is critical to understanding how it can be regulated (by private or public governing structures) and also to how agreements, including declarations in common interest communities, should be interpreted in relation to the retained rights of community owners and the rights subject to community control. Part IV discusses the bargain an owner makes when agreeing to be governed by common interest community rules. In particular, Part IV explains the level of acceptable indeterminacy of rights and assumption of risk when a property owner in a governed community consents to future changes in the CC&Rs. Part V then focuses on recent case developments that provide some insight into when and how common interest communities can prohibit or regulate short term rentals. Part V also examines the different standards applied by courts when reviewing changes in rules where the scope of HOA board authority is more constrained and when reviewing changes effected by amendment through supermajority procedures where approval is more liberally granted in the courts. Part V is focused on examining HOA scope of authority issues, but does not address issues associated with the next step of concern-how the courts might police the exercise of that authority through appropriateness, reasonableness, or business judgment standards. Those issues are left for later work.
This Article concludes that the interpretation of scope of authority and amendment concerns associated with the short term rental controversies in the courts demonstrate the strength of the sharing right, however these cases also reveal that this sharing right may be consensually limited if the initial CIC declaration or valid subsequent amendments grant the HOA proper authority to do so. While the sharing stick is strong, it is alienable. It is, like other rights, capable of articles have provided comprehensive summaries and analyses generally of various and diverse sharing markets. As such, this Article will only briefly sketch the homesharing and short term rental market to provide context for our later discussion on the existence of a sharing stick in the bundle of property rights and our analysis of homeowner association reactions to homesharing.
10
"Sharing" as used in the "sharing economy" generally means that assets or services-like one's home in the homesharing and short term rentals markets-are allowed to be accessed, possessed, used or consumed by someone other than the property owner (or, in other contexts, the provider of the services).
11 The rationale underlying the efficiencies of sharing for property owners, consumers, and the overall market rests on the idea of tapping underutilized resources and making them accessible to be used. Koopman et al., posit, "It is helpful to think of the sharing economy as any marketplace that brings together distributed networks of individuals to share or exchange otherwise underutilized assets."
12 Sharers are owners with assets that have become capable of economically being monetized with the aid of technology 13 and sharees have found new products being marketed to them that were unavailable before or, if available, at higher prices and with less choice. 12. Koopman et al., supra note 9, at 531. 13. Kreiczer-Levy, Consumption Property, supra note 1, at 76 ("From the owner's perspective, there are certain types of goods that have excess capacity when they are privately owned and consumed. Because the excess capacity is not used, certain types of goods are systematically underexploited." (emphasis added)).
14. Dyal-Chand, Regulating Sharing, supra note 7, at 253-54 ("In the areas of home and car sharing . . . individuals also share the excess capacity of assets that they do not fully use or need for themselves with strangers-for a price.").
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SHORT TERM RENTALS AND HOAS 899 "Property sharing," according to Professor Zale, includes homesharing and occurs "when property owned or possessed by Party A is temporarily used or accessed by Party B (either exclusively or simultaneously with A), with ownership or possession returning to Party A after an agreed-upon period of time."
15 Property sharing is only one category of sharing evolving in the present marketplace and thereby "makes up only part of the overall sharing economy." 16 In previous work, I have proposed the following definition for "sharing" in the sharing economy, which is particularly sensitive to the ideas that (1) property owners are sharing things they own, (2) are doing so precisely because they have the power to do so as owners, because (3) they own a sharing stick in their bundle of property rights:
Sharing of a good or real property exists when Owner (O) exercises her right to include by authorizing a Stranger to the property (S) the temporary right to use or access O's property in some limited and defined manner-converting what would have been a trespassory act by S into a legal, non-trespassory actwhere such authorization is revocable by O in property law but where liability may exist in contract for any such revocation or interference by O in the rights or authority granted by O to S.
17
Because one owns what they share, sharing and non-sharing are available choices. When an owner chooses to share with another-i.e., exercises their right to include another in the access and benefits of her property-she may also then set the terms of the inclusion and charge for the benefits, as property owners do when they engage in short term rentals for homesharing.
The reason we have seen the rise of Airbnb, HomeAway, VRBO, and other homesharing platforms-not to mention the platforms for sharing other types of property, goods, and services-is not just demand, it is also the advent of technological capacity that has only recently materialized to create the necessary market infrastructure, complete with reliability and security measures, necessary to make such sharing efficient.
18 As lower-cost, higher reliability mechanisms for making sharing more accessible and more profitable improve, expansion of 15. Zale, supra note 2, at 511-12. 16. Id. at 512. 17. Kochan, supra note 11, at 947. 18. Barry & Caron, supra note 9, at 70-71 (2015); see also Kreiczer-Levy, Consumption Property, supra note 1, at 77 (discussing how "new technologies and online markets have significantly lowered transaction costs for short term use of personal assets"); The Rise of the Sharing Economy, supra note 1 ("technology has reduced transaction costs, making sharing assets cheaper and easier than ever-and therefore possible on a much larger scale"). 20 Internet-based social networking capabilities and popularity also take some of the risk out of contracting with strangers. Trust-and reputation-networks that create monitoring, verification, and quality-control mechanisms are key management tools that make using sharing platforms attractive and less dangerous.
21
Reliable monitoring and rating systems simply could not exist at the scale now available without the development of the information technology and internet networking capabilities brought to us by technological innovation. These systems generate confidence for consumers and for suppliers, each made more comfortable entering these sharing arrangements because they know accountability and reputational rating systems are available to assist their decisionmaking and deter bad behavior. 22 A story in The Economist articulated it as a system where "the availability of more data about people and things . . . allows physical assets to be disaggregated and consumed as services." 23 This technological infrastructure supports the sharing economy because it provides "the market-thickening coordination mechanisms . . . such as coordinating on time and geography" previously present only in physical markets rather than online.
24
Homesharing-along with other types-has become a major market force. Airbnb, 25 for example, which was founded only in 2008, already has reportedly "raised more than $3 billion and secured a $1 billion line of credit. 21. Horton & Zeckhauser, supra note 6, at 2, 8 (explaining that the sharing economy businesses have proliferated in part because of technological advances but also emerging "recommender systems and reputation systems . . . are central to the function of P2P rental markets.").
22. Id. at 7 ("key challenge in all markets is facilitating trust among strangers"). Love Home Swap, 32 and even more local exchange networks like ParisBestLodge 33 offer similar platforms to facilitate homesharing transactions for short term rentals. While not everyone who uses homesharing ends up staying at properties within common interest communities, many have been so located and many more community property owners and homesharing consumers will want to engage in short term rentals in HOA-governed properties in the days ahead. Undoubtedly, some neighbors in those CICs will object. Thus, it is critical to evaluate why property owners generally have a right to share (discussed next in Part III) and how those rights are affected when a property owner purchases within a common interest community and is thereby subject to its governance rules and amendment structures (discussed in Parts IV-V).
III. THE RIGHT TO INCLUDE AND THE "SHARING STICK" IN THE PROPERTY RIGHTS BUNDLE
As I have explained in more detail elsewhere, "the sharing right [is] an outgrowth of the inclusion right, which itself grows out of the exclusion right held by property owners." 34 Penner has posited, "The ability to share one's things, or let others use them, is fundamental in the idea of property." 35 If one owns property, then they control access to it.
A common metaphor for describing the rights associated with property ownership is as a "bundle of sticks," with each "stick" in "the bundle" representing some specific attribute of such ownership. Guzman provides an excellent description of what it means to have a stick in the bundle of property rights:
Legal theory divorces the term "property" from the item itself to instead describe relative rights vis-a-vis that item. "Property" thus means things one can do with Blackacre (entitlements) including 28 its use, possession and consumption, as well as enjoying its fruits, the ability to exclude others from its use, and the ability to transfer it. Although ownership suggests the assemblage of all such rights in one person who then totes the full "bundle of sticks," one may properly speak of "owning" a lone entitlement or stick . . . Legally, the right itself is the property.
36
Similarly, according to the U.S. Supreme Court, "A common idiom describes property as a 'bundle of sticks'-a collection of individual rights which, in certain combinations, constitute property."
37
The logical existence of the "sharing stick" in the bundle of property rights emerges once one examines-as this Part will-the right to exclude and the corollary right to include (and its component sharing branch).
38
Inclusion is one of the rights associated with property ownership, i.e., one of the sticks in the ownership bundle. 39 This Part explains why the right to include is an essential stick in the property rights bundle, which includes its own "branch" which I will call the "sharing stick in the bundle" that represents an equally important, independent and enforceable property right.
The Supreme Court has regularly given the "right to exclude" recognition as fundamental to property. 38. DUKEMINIER ET AL., PROPERTY 104 (8th ed. 2014) (discussing exclusion and inclusion as the "necessary and sufficient conditions of transferability").
39. Grey's formulation of the things/bundles debate is illuminative: Most people, including most specialists in their unprofessional moments, conceive of property as things that are owned by persons. To own property is to have exclusive control over something -to be able to use it as one wishes, to sell it, give it away, leave it idle, or destroy it. Legal restraints on the free use of one's property are conceived as departures from an ideal conception of full ownership. By contrast, the theory of property rights held by the modern specialist . . . fragments the robust unitary conception of ownership into a more shadowy "bundle of rights." Thomas C. Grey, level of dominion and control that allows them to manage property rights, including the power to exercise the right to include which is an extension of the choice to not assert the right to exclude. Kelly conducted exhaustive research and analysis on the ubiquity of the right to include within property law, and he concluded, "the ability of owners to 'include' others in their property is a central attribute of ownership and fundamental to any system of private property." 41 Further, this ability to include makes possible mutually beneficial exchanges-owners are willing to respond to demand from friends and strangers alike who are willing to offer something of value as consideration in exchange for being allowed to access the owner's property. In other words, sharing is made possible. Dukeminier et al. describe this combination as "a relationship among people that entitles so-called owners to include (that is, permit) or exclude (that is, deny) use or possession of the owned property by other people." 42 Sharing through short term rentals involves an owner permitting another-who might often be a stranger-to share with the owner the benefits that the property has to offer. The owner converts the stranger's status from what would be a trespasser into someone with legal rights to temporary possession and use.
The sharer retains ownership but allows the sharee a privileged use of the property.
Sharing-including through homesharing contracts-becomes an extension of the primary rights associated with one's ability to use and control the property one owns, including to grant access and usage rights. 43 Although homeowners give up certain rights and agree to allow their ownership to be controlled in some ways when entering a common interest community with governance rules, they retain whatever residual parts of their ownership bundle they do not give up. 46 Thus, it is critical to have a sound understanding of what is included in the pre-agreement bundle of rights that would otherwise be available before subjecting property to a common interest community declaration. That understanding will facilitate the calculation of what was subtracted and what remains.
As will be discussed in more detail in Part V, the litigation over whether homeowners associations may impose limitations on short term rentals is validation for the position that inclusion and sharing constitute default sticks in one's property ownership bundle. The issues in such cases, regarding whether homeowners associations can create or enforce rules through their CC&R's that prohibit short term rentals, are in essence asking whether the association and community are empowered to limit the sharing stick in the bundle. 47 Living in a common interest community is all about giving up certain rights of ownership (i.e. giving up certain sticks, if you will) in order to gain the benefits of community living. 48 Included in those benefits is the comfort, confidence and security that, while you give up a certain right to do X, you know that your neighbor has reciprocally given up the right to do X as well, and furthermore has given you the means to enforce the obligation as much as the neighbor can do the same. Presumably, you value more living in a neighborhood where your neighbor cannot do X than you value your own ability to do X. It is a matter of valuing reciprocal obligation.
In surrender for the benefits of the community, and what residual rights were retained. Thus, before community living, an owner, for example, might have the right to paint her house whatever color she wishes, might be allowed to have a pet, and might be allowed to display signs in her windows. Yet, she may agree to limits on those rights by joining the community and its governance scheme. She might value not living next to a neighbor with a pit bull more than she values owning a poodle, might value not looking at a "Trump for President" sign more than she values displaying a "Clinton for President" sign, and might value being free from viewing a florescent pink house out her window more than she values painting her own house green so she agrees to a brown color scheme within the community. However, if the community rules say nothing on these rights and do not authorize the HOA to create rules related to them, then she has retained those rights and has not consented to their control by the HOA (other than by generally applicable rules as to the exercise of rights-like nuisance provisions or assessments for damages to community property, for example).
The same alienability questions arise with the sharing right. It is possible for an owner to surrender the sharing stick under a common interest community agreement just like any other right, but the owner starts with it inside her bundle absent the agreement or if she were to buy in a place not requiring submission to association rules. It is an ingredient in her ownership package until it is not. She may consent to part with it, but like other rights inherent in ownership, we must examine the facts to determine whether that sharing stick, which begins inside the bundle, has been voluntarily been made unassertable and unexercisable. Unless the sharing stick has been removed from the owner's collection of enforceable rights within her ownership bundle (such as by subjecting her control and use decisions to a collective governance body by joining an HOA and committing to certain CC&Rs), such owner has retained the default right to share her property with others, including through short term rentals. future restrictions is identified through sometimes broadly worded covenants, conditions, and restrictions with delegated rulemaking authority to the HOA to implement the declaration's mandate. 50 If a rule can be adopted within the scope of the delegated authority, the HOA is empowered to create such a rule through what might be called the ordinary course 51 -general procedures of HOA board voting, often requiring simple majority of that HOA representative body, as contrasted with extraordinary measures requiring voting by all constituent owners before major changes may be adopted.
52
On the latter matters, at the time the common interest community is formed, it also usually sets forth in its bylaws the manner by which the general governance declaration can be amended, including expanding or contracting the scope of HOA authority by altering the substantive breadth of the covenants, conditions, and restrictions. 53 These are often subject to requirements for votes by a supermajority of property owners in the community and other procedures that are meant to make such changes difficult, work to keep the rules relatively stable, and are designed to generate consensus for change. 54 Such amendments change the HOA board's authorization to act as an agent of the community. 55 Thus, even if an HOA board cannot regulate STRs under the initial authorization-for example, when it cannot twist CC&Rs limiting dwellings to residential purposes far enough to find authority to ban STRs-it might gain that authority after a declaration amendment.
56
In either of these situations-by ordinary HOA rulemaking or by CIC amendment-matters of consent arise regarding whether and how certain rights will be governed or are governable, both now and in the future. This Part will briefly explore the consequence of purchasing property in a CIC subject to its rule structures, including governance bodies like HOAs.
50. See Franzese, supra note 48, at 672 ("Typically, restrictions are imposed in the community's declaration of covenants, conditions, and restrictions (CC&R) (alternatively called the "Declaration of Condominium") or by board-passed resolution or decision, usually rendered on a case-by-case basis in response to a given resident's application to do something not specifically allowed or proscribed by the CC&R.").
51. NATELSON, supra note 3, at §4. 
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Property owners choose to enter common interest communities and are willing to be "governed" and "limited" in their rights to achieve their preferences to live in a community of ordered rules. 57 The voluntariness of the exercise is key, for individuals need not subject themselves to such private governance. 58 However, property owners are willing to give up considerable autonomy by joining common interest communities and subjecting themselves to governance by HOAs in order to get the benefits of living in such a community. As the California Supreme Court explained in Nahrstedt v. Lakeside Village Condominium Association, "subordination of individual property rights to the collective judgment of the owners association together with restrictions on the use of real property comprise the chief attributes of owning property in a common interest development." 59 In Hidden Harbour Estates, Inc. v. Norman, 60 a Florida state court captured well the autonomy/governance tradeoffs involved in common interest communities. In its oft-cited description, the court discussed the voluntary relinquishment by homeowners of freedom of choice when entering into condominium or other common interest communities:
It appears to us that inherent in the condominium concept is the principle that to promote the health, happiness, and peace of mind of the majority of the unit owners since they are living in such close proximity and using facilities in common, each unit owner must give up a certain degree of freedom of choice which he might otherwise enjoy in separate, privately owned property. Condominium unit owners comprise a little democratic sub society of necessity more restrictive as it pertains to use of condominium 57. See, e.g., Timothy Egan, The Serene Fortress: Many Seek Security in Private Communities, N.Y. TIMES, Sept. 3, 1995, Sec. 1, at 1 ("The fastest-growing residential communities in the nation are private and usually gated, governed by a thicket of covenants, codes, and restrictions" where individuals have "chosen to wall themselves off, opting for private government").
58. Consider the following description of the balance struck when choosing to voluntarily subject one's self and her property to a private governance system:
[A]greement to submit to the decisionmaking authority of a cooperative board is voluntary in a sense that submission to government authority is not; there is always the freedom not to purchase the apartment. The stability offered by community control, through a board, has its own economic and social benefits, and purchase of a cooperative apartment represents a voluntary choice to cede certain of the privileges of single ownership to a governing body, often made up of fellow tenants who volunteer their time, without compensation. The board, in return, takes on the burden of managing the property for the benefit of the proprietary lessees. property than may be existent outside the condominium organization.
61
As the court in Nahrstedt also counseled, there are "limitations on personal autonomy that are inherent in the concept of shared ownership of residential property" of "common interest developments" that are accepted by the homeowners when they choose to purchase property within such communities and agree to be governed by the community's private governance system. 62 Owners in common interest communities agree to a diminished level of autonomous control over property uses even beyond what would otherwise be permitted outside the community and under public governance rules; they agree to not always wear a crown claiming to be king of their own castle, understanding that they may be ruled by others.
63
Owners agree to tolerate and pre-consent to interference with what would otherwise be their property rights. 64 The existing restrictions at the point of agreement and entry into the common interest community, along with new restrictions within the association or board's authority to adopt, are "essentially self-imposed." 65 As one New York state court put it, "Because of the manner in which ownership in a condominium is structured, the individual unit owner, in choosing to purchase the unit, must give up certain of the rights and privileges which traditionally attend fee ownership of real property and agree to subordinate them to the group's interest." 66 This consent usually includes an understanding that the governing board of the association will have broad powers and wide latitude to impose restrictions or other rules consistent with its mandate to advance community interests identified in the association ' Consequently, individual owners are agreeing to a certain amount of indeterminacy of their rights, which may change as the board, or its rules, change in reasonably anticipated ways contemplated by the scope of the initial consent. In fact, "[t]hrough the exercise of this authority, to which would-be apartment owners must generally acquiesce, a governing board may significantly restrict the bundle of rights a property owner normally enjoys."
68 Moreover, courts often favor strict enforcement of common interest community governance rulesincluding the rights in these "private constitutions" to change the rulesprecisely because, while one individual owner may object, one owner's rights are subordinated to the will of the collective precisely because the remaining owners have reliance interests in the enforcement of the community scheme.
69
There is, in effect, an assumption of risk that the rules could change.
70
New rules might be adopted under existing board authority and, when necessary, amendments may be made to the community's governing documents to expand or contract board authority, increasing or decreasing the scope of the board's rulemaking power.
71
Both expansions and contractions can affect property rights, because some owners may buy into a community relying on the presence and enforceability of existing restrictions, just as much as some might buy in based on the absence of certain restrictions. The California Supreme Court in Nahrstedt described this assumption of risk well when it quoted Natelson's observations that "owners associations 'can be a powerful force for good or for ill' in their members' lives;" 72 and "anyone who 67. Levandusky v. One Fifth Ave. Apartment Corp., 75 N.Y.2d 530, 536 (N.Y. 1990) ("owners consent to be governed, in certain respects, by the decisions of a board" and "such governing boards are responsible for running the day-to-day affairs of the cooperative and to that end, often have broad powers in areas that range from financial decisionmaking to promulgating regulations").
68. buys a unit in a common interest development with knowledge of its owners association's discretionary power accepts 'the risk that the power may be used in a way that benefits the commonality but harms the individual.'"
73
When an owner purchases units subject to a declaration that can be amended so long as certain procedures are followed, they are on notice of the possible change and face a high hurdle to challenge a change that should have been foreseeable as somehow contrary to their rights. 74 Property owners are willing to live with the uncertainty of changing rules and the possibility of amendments to declarations or bylaws (i.e. are willing to give up some certainty and predictability in how they can use their property) in order to get the benefits of the community. They accept the risk of change. They know in advance that the rules might change and that they are often subjecting themselves to the will of the majority in an HOA.
The question, though, is determining the breadth of that agreement and the scope of anticipated interference. While property owners agree to allow changes in rules, property owners in HOAs expect the changes to go only so far. 75 The next Part in this Article will show some specific applications of these tests in relation to short term rental rules and amendments. Homeowners must be able to anticipate possible changes in HOA declarations and bylaws before it can be said that they consented to new restrictive authority purportedly created after they joined. 76 Changes must be consistent with expectations. Owners should be able to predict how the rules might change-to identify a foreseeable bandwidth of available options for altering their usage rights. If a rule or even a declaration or bylaw change goes too far, then it is not authorized.
V. THE TREATMENT OF SHORT TERM RENTALS UNDER COMMON INTEREST COMMUNITY AND HOMEOWNER ASSOCIATION GOVERNANCE RULES AND PROCEDURES
While there are many cases addressing whether individual owners subject to certain covenants may engage in short term rental operations dating back decades, 77 and while "boarding" is an age-old property concept, 78 the sharing economy boom is bringing heightened attention to permission issues, including how CC&Rs should work in relation to homeowners rights to include. These cases are highly fact-specific and language dependent, often turning on interpretations of the restrictions, of the rights of owners, and of the authorities granted HOAs in governing documents.
Of course, if an owner buys into a common interest community where a prohibition on, or the authority to, regulate short term rentals is already clearly and expressly included in the agreement, then they have consented to that substantive limitation on rights-subject, of course, to procedures laid out in the governing bylaws, a reasonableness standard upon application of authority, and the business judgment rule for certain decisions. "Certainly, the association is not at liberty to adopt arbitrary or capricious rules bearing no relationship to the health, happiness and enjoyment of life of the various unit owners." Hidden Harbour Estates, Inc. v. Norman, 309 So. 2d 180, 182 (Fla. Dist. Ct. App. 1975) ("If a rule is reasonable the association can adopt it; it not, it cannot. It is not necessary that conduct be so offensive as to constitute a nuisance in order to justify regulation thereof."); see also Levandusky v. One Fifth Ave. Apartment Corp., 75 N.Y.2d 530, 537 (N.Y. 1990) (an exemplar for the application of the business judgment rule). A full explication of those standards of review for the exercise of authority-as distinguished from scope of authority-is beyond the scope of this Article.
76. NATELSON, supra note 3, at §2.5 ("In construing the effect of a subdivision declaration, it frequently is necessary to determine the scope of the servitudes the declaration contains.").
77. See, e.g., Yogman v. Parrott, 921 P.2d 1352, 1353 (Or. Ct. App. 1996) (STRs were not "nonresidential" nor "commercial" in violation of subdivision covenants); Miesch v. Ocean Dunes Homeowners Ass'n, Inc., 464 S.E.2d 64, 66, 68 (N.C. Ct. App. 1995) (HOA did not have authority to impose maintenance assessment and user fees on short term renters because it violates express rights of unit owners who rent to such short term renters).
78. other rules of reasonableness and general limits on governance authorities. In fact, many new neighborhoods are realizing the need to be intentional in drafting to make sure their declaration reflects whether the community supports or shuns homesharing.
79
This Article focuses only on whether provisions in agreements are interpreted to allow prohibition or limitation of short term rentals at all, aside from how such authority could be exercised if it indeed exists within the scope of possible restrictions. 80 The latter issues are no doubt important and consider, for example, questions like whether the exercise of authority is reasonable, appropriate, in good faith, or the exercise of sound business judgment. 81 Nonetheless, those standards of review regarding the exercise of proper substantive authority are mostly beyond the scope of this Article.
The primary questions discussed in this Part relate to whether, when, and how an association can impose limitations or prohibitions on short term rentals under existing authorities where such express substantive authority is not clearly, expressly given. These situations involve whether HOAs may adopt rules relating to short term rentals through previously granted authority to promote residential and single family uses or to control against transient or commercial uses, for example; or, alternatively, whether and how a community might vote to amend its declaration to expand HOA authority so that it more clearly reaches authorization to control short term rentals and homesharing activities. As to the former, many courts have found that HOAs cannot fit square pegs into round holes, instead requiring that the hole be altered through properly completed amendment procedures. 80. NATELSON, supra note 3, at §4.2 ((1) ordinary HOA rules must find the affirmative source of their authority in the founding documents like the declaration; and then (2) the exercise of that authority must also be reasonable; and (3) the means "must not offend any provision in the declaration or other documents of superior force").
81. Franzese, supra note 48, at 666, 676-96 (explaining that the exercise of authority even when within scope of available restrictions must still be tested, for example, under standards of reasonableness, appropriateness, good faith, and business judgment).
82. 
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SHORT TERM RENTALS AND HOAS 915 to include. The court's holding in Gadd is consistent with the idea that the right to share exists and the courts will presume that it has not been given over to the association to restrict when express provisions do not encompass such an alienation of control and when homeowners could not anticipate in the agreement that they would be so restricted. Of course, we know from precedent and experience regarding CICs and HOAs that rules can be changed. 97 Further, as Part IV explained, owners' rights to object to such changes are somewhat limited because they entered into community association agreements understanding that certain rights could be curtailed in the future. There are generally two categories of options for expanding community governance to preclude or limit short term rentals-changes to rules via ordinary course and changes to declarations or bylaws under prescribed extraordinary (usually super-majority) procedures. 98 Several recent cases have found that the former category of authority is not sufficiently broad in scope to allow the imposition of new restrictions on short term rentals not readily anticipated by existing declarations. Several recent cases have also found, however, that substantive changes in declarations or bylaws have a much wider berth within which to expand restrictions on owners' bundles of rights precisely because owners pre-committed to accept such changes provided extraordinary procedures precede their adoption and application.
A March 2017 case from New York is illustrative of the point that ordinary association rule changes by the board alone cannot accomplish the imposition of restrictions on short term rentals that would otherwise be authorized under existing rights. In Matter of Olszewski v. Cannon Point Association, Inc., 99 the New York Supreme Court Appellate Division examined condominium bylaws that granted homeowners the right to convey or lease his or her home "free of any restrictions." 100 The court held that such language defining the homeowners rights would be rendered meaningless when an HOA board of directors adopts rules imposing numerous limitations on homeowners' rental of their property. 101 Thus, in the case, the court impliedly equated short term rentals to "leases" 102 102. There is some remaining debate over whether a short term rental as usually transacted in today's sharing economy, such as through Airbnb, constitutes a "lease" in the legal sense that term is usually given in the context of property law, or whether it is a "lease" only in the more colloquial sense. A court concerned with such a distinction would need to evaluate whether the use of that term "lease" in an HOA or CIC document has a particular meaning and whether short term rentals fit into the 2018] SHORT TERM RENTALS AND HOAS 917 stretch its ordinance on "tourist homes" to encompass short term rentals of private residences, cautioning that "amendments cannot be effected by shoehorning a use that involves renting an entire single-family home to vacationers into the definition of 'tourist home.'" 110 If the zoning board wanted authority for that interpretation, the court admonished the board to seek an amendment to the ordinance instead.
Despite the owner-protective ruling in Olszewski, we must remember that these cases turn on interpretations of words. The cases are factspecific and often depend on the presence or absence of language in the restrictions and in the language of the governing documents. Consider a different case with different declarations and bylaws leading to a different conclusion. In Watts v. Oak Shores Community Association, 111 the California Court of Appeal in 2015 held that "homeowners associations may adopt reasonable rules and impose fees on members relating to short-term rentals of condominium units."
112
The court interpreted broadly the bylaws granting wide authority to adopt rules, including the power to adopt rules to protect quiet enjoyment-in light of evidence presented that showed that short term renters cause more problems and impose more costs than community owners impose. 113 It explained that the "powers to adopt rules" includes rules for addressing such concerns even when they limit owners' control over their property.
114 Thus, while the court did not reject that there may be a right to share and that right may include the right to create short term rentals, when the owners do not preserve strong protections for their rights and concurrently confer broad authority by agreement to restrict those rights for the greater good of the community, then those owners cannot be said to complain if the broad power is exercised broadly. How the balance is drafted in the governing agreement can make a substantial difference.
Note that in the Watts case the court was confronted with a grant of authority, yet made no discussion of the existence of a concomitant broad grant of rights to be free from restrictions like seen in Olszewski.
The absence of such a countervailing right allowed the court in Watts to construe the power to adopt rules more expansively. If the HOA's authority is written broadly enough and does not constrain the association from imposing short-term rental restrictions through rules, Watts illustrates the possibility that courts may uphold such boardinitiated actions.
As explained in Part IV, the unique thing about the HOA short term rental cases is that an owner's expectations include the possibility of change; rights to do something now do not always last in perpetuity if (1) the HOA substantive rulemaking authority is broad enough to allow changes or new rules through ordinary procedures designed to carry out existing mandates; or (2) the governing declarations or bylaws permit amendments to the HOA's substantive rulemaking authority and mandates. Change can be done with normal rulemaking in that first category, but cases like Olszewski illustrate the difficulties in doing so if there is not an express category of HOA authority with a broad enough scope to attack the issue at hand, i.e. if the existing authority is not wide enough that the owners could have anticipated the possibility of a rule against short term rentals as being encompassed within its scope. Allowable residential and single family home purposes are usually interpreted to allow short term rentals, so those types of provisions are insufficient to curtail inclusion rights. There would need to be language that creates a foreseeable expectation of short term rental limitations that would allow an owner ex ante to anticipate the possibility their rights to engage in short term rentals would be precluded. The interpretive rules are designed to allow the owners to make informed choices to enter into the CIC agreement reasonably able to foresee the consequences of ceding certain property rights to the authority of the community's governing entities. The fact that a community's constitution, bylaws, or declarations can be changed, however, is important. Simply by agreeing to enter into a common interest community (including agreeing to give the CIC the power to liberally amend its primary governing documents)-and thereby assuming the risk that such amendments could include substantial limitations on the property owner's rights as a result of (usually) supermajority choice-a homeowner is agreeing forever to a somewhat indeterminate bundle of sticks.
115
They are, in effect, agreeing that rights that may exist when they move in (such as to enter into short term rentals) may not last forever and could be curtailed without standing to complain.
A very instructive case on these principles of governance amendments is Adams v. Kimberley One Townhouse Owner's Association, Inc., from the Idaho Supreme Court in June 2015. 116 In 2003, Virgil Adams purchased a lot in a subdivision, subject to CC&Rs 115. See, e.g., Filmor LLLP v. Unit Owners Ass'n of Centre Pointe Condominium, 333 P.3d 498, 508 (Wash. Ct. App. 2014) (interpreting legislation on condo units to require a 90 percent vote to amend declaration or bylaws to impose leasing restrictions including because that interpretation "protects the reasonable and settled expectations of unit owners who purchased their units under the original declaration and advances the legislature's intent to provide additional consumer protection to condominium purchasers").
116. 352 P.3d 492 (Idaho 2015).
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SHORT TERM RENTALS AND HOAS 919 contained in a 1980 declaration which included provisions allowing for subsequent amendments to the declaration by a 2/3 vote of the subdivision lot owners. 117 In 2012, Adams began entering into shortterm rental agreements for his property. 118 In 2013, after numerous complaints about the behavior of various short term renters using Adams's property, the 1980 declaration was amended by requisite supermajority vote to change the permitted use of subdivision lots. 119 Among other things, the 2013 amendments required board approval of rental documents and advertisements along with the prohibition of both subleases and rentals for fewer than six months.
120
After Adams continued to enter into short term rentals in defiance of the 2013 amendments, the board enacted house rules to impose penalties for each day a unit was rented ($300/day fine) or advertised ($100/day fine) in violation.
121 Adams then brought a declaratory judgment action seeking to invalidate the 2013 amendments.
122
The district court granted summary judgment to the Association, upholding the validity of the 2013 amendments. 123 The Idaho supreme court affirmed. The court held that the modifications in the 2013 amendments were not "new" unknown burdens added to the CC&Rs, but instead that they were anticipated within the broad amendment authority granted in the 1980 declaration. It further held that Adams was both subject to such restrictions and should have been aware of the possibility of such restrictions being imposed upon purchase, i.e., no legitimate reliance interests were affected. 124 After identifying a split of authority among the states as to whether a new restriction on rental activity may be reasonably added under a general amendment provision or whether a new restriction is per se unreasonable, the supreme court found Idaho's approach to CC&R amendments more consistent with the line of cases that adopt a case-by-case approach rather than a per se prohibition. 125 The court explained that while some amendments may go "too far" in changing the nature of original restrictions, the restrictions in this case did not do so. 126 In fact, it explained that changes to CC&Rs should be liberally permitted under a general amendment provision and parties to CC&Rs should be bound by even significant future alterations unless an 
VI. CONCLUSION
The reason for the presumptions seen in the cases evaluated in this Article, and the explanation for why some methods work to curtail short term rental rights while others do not, rest again on the right to include and the subcategory within it that is the right to share. Because it is a stick in the property owner's bundle of rights, the sharing branch stemming off the inclusion stick will presumptively survive an owner's agreement to enter into a common interest community. It will only be abrogated upon identifiable language in the initial agreement making such diminishment of the right possible. Such authority in the initial declaration might confer upon the HOA the power to curtail the homesharing right from the outset, or it might only be limited after amendment procedures create such authority to control the sharing right, with such amendments being made pursuant to the homeowner's consent to such future alterations in the balance between her rights and the association's authority. In other words, an owner's rights to engage in short term rentals may become limited if an owner agreed to give up perpetual control of the sharing stick when they entered the common interest community, but not before they have done so. 138 . Id.
